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Preface

Constitutional Reform in Georgia: Insights from Political Parties and Civil Society.

2010 will be a crucial year for Georgia’s democratic development. In a month the
Georgian parliament will decide whether to adopt or reject the new constitution that has been
drafted by a State Commission consisting of politicians, academics, civil society representatives
and legal experts. The draft constitution seeks, amongst other things, to alter the balance of
power between different branches of government and to install a new system of checks and
balances. In doing so, it can be seen as an attempt to redefine Georgian political culture and
influence the rights, duties and freedoms of Georgia’s citizens.

For the new constitution to enjoy public trust and legitimacy, it needs to be supported by
an inclusive and meaningful public debate on constitutional change, involving people from
different backgrounds as well as all sides of the political spectrum. Over the past months, NIMD
has made an effort to inform and reinforce such a debate, by organising public debates with civil
societies representatives, and interviews with the leaders of opposition parties.

Between May and August 2010, NIMD Georgia - supported by the International Society
for Fair Elections and Democracy (ISFED) and with the participation of the State Constitutional
Commission - facilitated the organisation of eight public debates on constitutional reform in the
regions of Georgia. A wide variety of civic and political groups were invited to and encouraged to
participate in these debates.

At the same time, NIMD sought to engage with a number of political organisations that
chose not to take part in the work of the State Constitutional Commission. Together with
representatives from civil society organisations and Georgian academia, NIMD drew up a set of
questions addressing the key issues of constitutional reform, as well as other matters directly or
indirectly related to the constitution. With support from the Caucasus Research Resource
Center (CRRC), NIMD approached thirteen political parties and invited them to reflect on the
issues important to the constitution and its reform.

Most of the parties responded with enthusiasm and showed a constructive willingness to
cooperate and share their views on constitutional reform. Some of the parties had already
articulated their ideas and positions, while others made use of the opportunity to engage in a
substantial internal dialogue to flesh out their partisan viewpoints. We are thankful to all our
interlocutors within the parties and their leaders for their efforts.

This report provides a summary of the abovementioned opposition parties’ opinions. It is
divided into several sections to facilitate both comparison and analysis. Issues discussed
include the general question of how to go about the process of constitutional reform, as well as
more specific issues, including judicial reform, elections and parliament, territorial arrangements
in the breakaway regions, rights and freedoms, and party financing.

These themes, amongst others, form a solid basis for exploring the opinions of
opposition political parties and provide the reader with up-to date and comprehensive
information on their positions and approaches.

We hope, in documenting the wide range of opinions on constitutional change expressed
by civil society and opposition parties, that this report offers an insight into Georgia’s public
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debate, and sheds light on the document that will guide the country towards better, more
sustainable and effective democratic institutions.

Levan Tsutskiridze

NIMD Representative in Georgia
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Introduction

Georgia’s State Constitutional Reform Commission was established in June 2009 to
explore the possibilities of drafting a new, more fitting constitution for Georgia. Georgia’s current
constitution, adopted in 1995, has been much amended since, and is frequently criticised for not
providing adequate checks and balances, especially in regard to the powers of the president
vis-a-vis parliament. One of the main reasons for establishing the Commission was to achieve a
broad consensus across political and civil society groups about the fundamental law of the land,
something that is conspicuously lacking in the constitution as it currently stands.

The Constitutional Reform Commission is made up of representatives of political parties,
a broad range of NGOs and experts, as well as delegates from the government, the presidential
administration, parliament and other state bodies. Although the Commission was set up to be as
inclusive as possible, for a number of reasons political parties not represented in parliament
refused to take part in its work. However, for consensus to be reached on any proposed draft
constitution for Georgia, it is necessary that the view of organisations not working with the
commission be heard. For any new constitution to find acceptance, all interested and relevant
stakeholders should play a part in the reform process, even if they do not work within the
Commission.

The Commission has already released its proposed draft of the constitution, which
significantly re-writes but does not entirely replace the current one;[1] at present there is a
period of public consultation to undergo before parliament can begin discussing the proposals. It
is with this in mind that the Netherlands Institute for Multiparty Democracy (NIMD) and CRRC-
Georgia conducted in-depth interviews with thirteen opposition parties who do not work with the
Commission. These parties range from the well established to the relatively new, and from
parties that have seen consistent electoral success to those with more fringe support.
Nonetheless, as significant political actors, it is important that these parties contribute to the
discussion about the constitutional reform process, and that their views be made publicly
available. If the reform process is to be a success, and to deliver Georgia a more balanced,
more stable constitution, then it is necessary for as broad a range of views as possible be taken
into account. The parties interviewed were as follows:

* The Conservative Party

*  Our Georgia—Free Democrats (OGFD)
* The Republican Party

* The Labour Party

* The Traditionalists

* The Freedom Party

* Movement for Fair Georgia

*» The Women’s Party

* Movement For United Georgia (MUG)
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* The People’s Party

* The National Forum

* Industry Will Save Georgia
* The New Rights

The party Georgia’s Way was invited to participate but sent back no detailed responses
to any of the questions in the survey. The party Democratic Movement—United Georgia did not
respond to repeated requests to participate.

The interviews focused on the most significant aspects of constitutional reform, seeking
to gain a full picture of the type of constitution the parties felt would be best for Georgia. The
broad topics examined were the necessity of constitutional reform; the structure of government;
checks and balances; judicial reform; elections and the structure of parliament; the breakaway
regions and Georgia’s territorial arrangement; the rights to be included in the constitution and
women’s participation in politics and party financing. This report aims to give an overview of the
parties’ views on these issues, and to serve as a means of contributing to the ongoing
conversation on constitutional reform.

Not every party provided a response to every question, and responses varied from
detailed and thorough to ill-conceived and occasionally self-contradictory. Furthermore, for
some issues, including the role of the fundamental political minority and the specific
competencies of local and central levels of government, answers were either completely
lacking, or extremely vague. With regard to specific questions about the competencies of central
government, local government and the legislature, although some parties did give responses,
these were either unclear or reiterations of their positions on broader matters such as the
territorial arrangement of Georgia, or the overall structure of governance. Consequently, some
of the questions asked in the research have not been examined in this report.

All of the interviews were conducted in February-April 2010, before the Commission
released its draft proposals for changes to the constitution. A summary of the Commission’s
recommendations and conclusions is included at the beginning of each section.

Amend or Adopt?

Although the proposed draft put forward by the Commission is significantly
different from the current constitution, it is far from a complete re-write. Most articles of
the constitution — including the articles on human rights — remain untouched, but the
amendments that are proposed will be significant and far-reaching.

Political parties were divided over whether Georgia needed an entirely new constitution,
or whether it would be better to merely amend the present version. Of those that felt that a
wholly new document was necessary, most said this was because of the extent to which the
present constitution had already been amended. The Conservative party said that Georgia “may
as well” adopt a new constitution, as “80 percent of [the current document] needs re-writing”.
This was a view shared by Industry Will Save Georgia (IWSG), who also said that the current
constitution had been “raped” by frequent amendments, and that this necessitated a new draft.

A number of parties interviewed said that it did not matter whether Georgia amended its
constitution or adopted a new one. For some, this was an expression of distrust in the political
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climate. The Traditionalists warned that the content of the constitution would only become
relevant “when people have the will to comply with it”’; while the Labour Party feels that there is
no sense in either amending or adopting a constitution under the present government.

Most parties, however, believe that amending the current constitution is the best way
forward. Some said that drafting an entirely new constitution was simply unnecessary, with
OGFD, the Republican Party and the People’s Party saying that the current section on human
rights was not in need of revision. The Freedom Party and the Women’s Party both felt that it
was more important to amend the constitution because that was a less lengthy process than
drafting a new document. “It is imperative to undo the bad things as soon as possible”, the
Women'’s Party said. The New Rights, meanwhile, said that a new constitution should only be
adopted after the restoration of Georgia’s territorial integrity, which would be a “new starting
point” and a “fundamental change” for the entire country.

Although parties disagreed on how constitutional amendments or a new constitution
should come into force, most stressed the need to reach a “political consensus”. OGFD said
that this consensus would “ensure the stability of the constitution,” while the National Forum
stated that achieving consensus was “the most important thing”. Many parties also mentioned
the need for public scrutiny before amendments or a new constitution could be enacted. Most
parties favoured some kind of parliamentary vote as an enabling mechanism, sometimes in
addition to a referendum. Others, however, felt that a referendum was inappropriate. IWSG
believes that a referendum would only be a good idea for very broad principles, such as
whether the country should be a constitutional monarchy, while the Conservatives say that
referendums are “a matter of last resort”’. The People’s Party, meanwhile, proposes posits what
it calls the Icelandic model, whereby parliament is responsible for passing amendments, but
must then call early parliamentary elections. The new parliament would then rule on whether to
adopt the amendments. A similar scenario is favoured by the New Rights, who are also against
a referendum, but who state that amendments should be passed by two terms of the
parliament.

The structure of governance

The constitutional changes proposed by the Commission would make the
position of the prime minister much more powerful, and the position of the president
weaker. They would also slightly increase the power of parliament. In theory this will
bring Georgia closer to a system of mixed prime-ministerial and presidential power.
While the president remains the Head of the State of Georgia, the commander in chief of
the armed forces and the supreme representative of Georgia in foreign relations, the
prime minister is now the sole head of the executive government, with all ministers
accountable to him. The new draft reads that the Prime Minister “shall define the
directions of activity of the Government, organize the activities of the Government,
coordinate and control the activities of the members of the Government”.

In terms of local self-governance, the proposed draft does outline some aspects
of the structure of local self-governance units, but leaves the question of their powers
and competencies very much open. The draft adds a chapter to the constitution that
specifically deals with local governance, where it is specified that the rights and
authorities of self-governance units shall be separated from that of state institutions, and
that “the self-government unit has its own and delegated rights and authorities”,
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financial resources and property. The self-governance units shall be independent, and
shall be able to act on their own initiative. The draft also specifies that local councils
(sakrebulos) shall be directly elected. However, the specific powers of local government
units, as well as the financial resources to be allocated to them, are left out of the
constitution, and are to be “determined by law”, as is the state’s supervision of local
government. In addition to this, “The executive branch is represented by the State Envoy
—Governor in the administrative-territorial units of Georgia” and their authority “shall be
defined by the law”.

Most parties agree when it comes to the overall system of governance in Georgia and
the vertical distribution of power within it. Eight of the thirteen parties interviewed support a
parliamentary system of government. Two of these (the Traditionalists and IWSG) mentioned
that they wanted this system to exist within a constitutional monarchy, although the latter
acknowledged that this could take a great deal of time. The New Rights, who do not support a
parliamentary model, are also in favour of a constitutional monarchy as soon as it becomes
feasible.

Many of the parties said that they support a parliamentary system of governance
because of the dangers they felt inherent in a presidential system, the very office of which “is a
source of authoritarianism,” in the words of the People’s Party. According to the Republicans,
the parliamentary system “carries fewer risks,” and the Women’s Party says it helps consensual
decision-making.

The Labour Party, the Freedom Party and the New Rights support a so-called French-
style mixed presidential and parliamentary system. The Freedom Party shared misgivings about
the dangers of a powerful presidency, but says that the “legislative culture” necessary for a
parliamentary system has not emerged in Georgia. For the New Rights, this mixed system
would be a “transitional stage” in preparation for Georgia becoming a constitutional monarchy.
The only two parties who support a US-style presidential system are OGFD and the MUG, who
do not elaborate on why they think this is the best way forward for Georgia.

There is also much agreement concerning decentralisation. Every respondent spoke of
the need for power to be distributed from central to local authorities, something that OGFD sees
as a “guarantee of democracy”. The Conservatives, the New Rights, Fair Georgia, IWSG and
the National Forum all pointed to significant flaws in the current system, including the central
government’s control of revenue. The New Rights say that the government wields vast “informal
leverage” over self-government bodies because of its control of revenue, and calls for
“‘maximum decentralisation”.

Most respondents want “clear boundaries” between the competencies of central and
local government, and want local governments to be given “as much power as possible”, a point
emphasised by the National Forum. Fair Georgia call for local police units, and the
Conservatives seek broad local rights in social and cultural fields; the latter, however, do not
specify what this would mean in practice. The Traditionalists, one of the more marginal parties
interviewed, suggested that a model from the West might be found that is suitable for Georgia,
perhaps from Spain or Canada. For the MUG, the main obstacle to the realisation of meaningful
local governance is the president’s appointment of governors in each region. The MUG calls for
the direct election of all mayors and governors as a way of fostering local self-governance.
However, with the exception of the Republicans, who specified that there should be an
asymmetric system with approximately 350 local units, no party offered a detailed picture of
what decentralisation would actually look like.
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Checks and Balances

As mentioned above, the Commission’s proposed draft increases the powers of
the prime minister vis-a-vis the president. It also increases the powers of parliament to a
certain degree, for example by increasing MPs’ powers of scrutiny over ministers. The
largest party in parliament nominates the prime minister, and parliament must approve
the nominee and the proposed members of the executive. Parliament will also be entitled
to begin a no-confidence motion in the government, if the motion is supported by two-
fifths of MPs. Thirty to thirty-five days after a motion of no confidence has been allowed
to proceed by more than half of MPs, parliament votes on new nominations for a prime
minister.

The new draft details a complex set of procedures by which the president can
dismiss parliament and appoint new elections. Essentially, if parliament consistently
refuses or finds itself unable to approve a new government after an election or a no-
confidence vote, then, after a matter of months, the president is entitled to dissolve the
chamber.

Parliament is no longer obligated to take into account the remarks of the president
concerning a draft law. The new draft reads, “If the Parliament rejects the remarks of the
President, the initial draft shall be put to vote.” If a draft law finds support of no less than
half of the total number of MPs, it will be adopted. A constitutional law draft needs the
support of no less than two thirds of the MPs to be adopted. The process of approving
the budget is broadly the same as under the present constitution, as is the process for
impeaching the president. However, the draft adds that “In case of violation of the
Constitution and existence of signs of corpus delicti in the actions of the President”
parliament can begin the impeachment procedure. Initiation of the impeachment
procedure needs the approval of at least one third of the total number of MPs. The case
is submitted to the Constitutional Court of Georgia for conclusion. If the Constitutional
Court approves signs of corpus delicti in the president’s actions, the parliament
discusses and votes for the dismissal of the president during the next 15 days after the
conclusion of the Constitutional Court. Within this period if at least two thirds of the total
number of MPs supports the impeachment, the president “shall be deemed as
dismissed”. However, if the parliament does not decide on the president’s dismissal
within the 15-day period, it is not allowed to restart the impeachment procedure on the
same question. Moreover, the impeachment procedure cannot be implemented during
the state of emergency or war.

The respondents were unequivocally negative about the effectiveness of the current
system of checks and balances in Georgia. OGFD said that the system of checks and balances
as written in the constitution was not directly at fault because “while ill-defined it isn’t followed
anyway”. Most respondents, however, said that the constitution as currently written is
inadequate and cannot provide a balanced government. The National Forum pointed to the
controversial 2004 amendments, which increased presidential power over parliament, as the
root of this problem. The Republicans, who want to amend the current constitution, concurred,
saying that the section dealing with checks and balances should be completely rewritten.

In terms of what might be done to achieve a more balanced system there was also a
large degree of consensus. Most parties agreed that the current process for approving the state
budget was broadly correct, but several also spoke of the need for the process to be extended
in time, both so that spending proposed could be laid out in more detail, and so that parliament
would have more time to discuss it.
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Similarly, most parties felt that it should be made more difficult for parliament to be
dismissed, which is perhaps unsurprising, given that most favour a parliamentary form of
government. Both the People’s Party and the Woman’s Party believe that no other authority
should be able to dismiss parliament, and that the chamber itself must decide if early elections
are needed. Most other respondents feel that it would be acceptable for the president to dismiss
parliament in “exceptional circumstances” (the Traditionalists) or during an ‘“impasse”
(Movement for Fair Georgia). These parties did not elaborate on what these circumstances
might prove to be. The Republicans say that parliament should only be dissolved if it fails to
form a stable government (something echoed by the New Rights), or if it fails to convene. They
argue that the procedure for this must be fully elaborated in the constitution. This is generally
the approach adopted by the Commission. Two of the parties advocating a French-style system
disagree, however. Labour argues that a public petition should be considered as a method for
dismissing parliament, while the Freedom Party argues that a presidential decree endorsed by
the constitutional court should be sufficient. Neither of these two parties explained why they
thought this would be a better system.

As regards the parliament’s right to dismiss the executive government, most respondents
are also in agreement. All the parties feel that the parliament should have the right to bring a
confidence motion against the executive government. Most of the parties specified that this
should be via a simple majority vote, and both the Traditionalists and Fair Georgia argue that if
parliament rejects the budget this should also act as a no-confidence vote. The New Rights
argue that a no-confidence motion should only be passed after two votes of no confidence have
been carried, with a one-month interval between them. While the Commission’s proposed
procedures for a no-confidence motion are slightly more complicated than this, they are still
broadly in line with these opinions.

The Women’s Party and OGFD also think the president should be able to dismiss the
executive government. This is unsurprising given that OGFD supports a presidential model, but
is a slightly unusual opinion coming from the Women’s Party, who are strong supporters of a
parliamentary system. The Freedom Party does not specify the mechanism by which the
executive should be dismissed, merely saying that parliament should only be able to dismiss the
executive in times of “peril”.

There is less agreement on the procedure for impeaching the president. The OGFD, the
Conservatives, the Republicans and Movement for Fair Georgia think that the current
constitutional rules are fine — that is, where parliament votes on an impeachment motion
brought by no less than one-third of MPs after the President has been found guilty of a crime.
By contrast, other parties want to make it easier to impeach the president. The New Rights
suggest a system whereby one-third of MPs can initiate an impeachment motion which must be
passed by two-thirds of MPs, and then put to a public referendum. If the referendum is
unsuccessful, another impeachment motion cannot be initiated for a year; if that is unsuccessful
it results in early parliamentary elections. Labour, Freedom and the Women’s Party think that
parliament should be able to impeach on its own, with no input from the courts, while the
Traditionalists, though not elaborating further, think that a president “should constantly feel the
threat” of impeachment.

Judicial Reform

The draft submitted by the Commission does not go into detail concerning judicial
reform, and makes no mention of jury trials. It does, however, stipulate that the president
shall appoint “the members of the supreme court of justice according to the procedures
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of law”. Currently, the procedure for appointing judges to the Supreme Court involves a
body called the Higher Council of Justice, which is responsible for appointing and
dismissing judges. Additionally, the draft specifies that judges shall be appointed for life
terms. The new draft reads that “the rules on selection, appointment or dismissal of
judges are defined by the Law” and the law “may envisage” the trial period for judges, of
no more than 3 years.

Judicial reform is one of the most vexed questions in Georgia, and it is perhaps no
surprise that respondents provided a wide variety of opinions on this important subject.
Fundamental issues such as who should appoint judges to the Supreme Court, their tenures
and competencies and the merits of the jury system were all discussed by the respondents, and
from the variety of views expressed, it is clear that this is an area where it will take much time to
reach consensus.

In terms of how justices should be appointed to the Supreme Court, opinions differed
markedly. Four parties (the Republicans, Labour, the MUG and IWSG) said that the president
should nominate candidates to parliament for approval, while the Movement for Fair Georgia
said the executive government should do this. Other parties, however, thought parliament
should have the exclusive right to nominate judges (People’s and Women’s parties), or that
judges should be appointed by an independent body (OGFD, Conservatives, The Freedom
Party, the New Rights) as is currently the case. The Traditionalists called for supreme justices to
be elected.

There was a similar range of opinions with regard to the terms judges should serve at the
Supreme Court. While IWSG, the People’s Party, the Movement for Fair Georgia, the
Conservatives, the New Rights and OGFD called for life terms to secure judicial independence,
other parties disagreed, calling for terms of 20, 15, 10 or even as little as 5 years (the Freedom
Party, the Republicans). Interestingly, the parties who advocated life terms did so on the basis
that judges would not succumb to threats of losing office coming from the executive. Those
advocating shorter terms said that this would be a good way to encourage professionalism
among judges, and provide a way of getting rid of judges who proved incompetent. Most parties
agreed that justices should be dismissed if found guilty of criminal offences.

The issue of judicial appointments was one of the areas where many parties did not have
clearly thought-out positions. The Freedom Party, for example, admitted that it was “unsure”
who should appoint judges, while the People’s Party said that this “complex issue” was an area
where they would be willing to “compromise with other forces”.

Jury trials, which are due to be phased in for certain offences in Georgia in the near
future, also elicited a wide variety of responses. The Traditionalists, the Freedom Party, the
People’s Party and the Movement for United Georgia welcome the move towards a jury system.
The People’s Party, for example, felt that the jury system played a vital role in the development
of democracy in America, and that it might play a similar role in Georgia. Freedom said that a
jury system would prevent the executive from influencing the judiciary. Both the Conservatives
and the Movement for Fair Georgia are more cautiously optimistic. While Fair Georgia argue
that juries might be able to prevent a person “being given 15 years [based on] a piece of
dubious video”, they caution that the jury system must be studied carefully before being
implemented. The Conservatives agree that juries should be rolled out “step by step”. Other
parties were more sceptical of the jury system. OGFD felt that it was “too early” for the system in
Georgia, and that “corrupt practices must be eliminated” before juries could work. Other parties
pointed to the risk of nepotism corrupting the jury system. The Republicans, for example, said
that Georgia was “too small” for a jury system because “everybody knows everybody”, and
these views were echoed by IWSG, the New Rights and the National Forum. The Labour Party
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said there was no possibility of witness (or, presumably, jury) protection in Georgia, while the
Women’s Party felt that a jury system would be “too expensive” and that implementing it was
“‘just PR”.

Elections and parliament

The Commission’s proposed changes to the constitution do not touch on the
subject of the electoral system or the structure of parliament except to say that the
president “presents members of the Electoral committee [sic] to Parliament.” The
current constitution (Article 4) envisages a two-chamber parliament being set up after
the re-establishment of territorial integrity; something alluded to by many parties below.
Issues surrounding the electoral system are to be discussed by the Election Code
Working Group, another body which unites experts, government and opposition MPs,
and some representatives of the non-parliamentary opposition.

In assessing the electoral system, the parties were mainly negative. Both OGFD and
IWSG said that the electoral system was “fine on paper” but that practice differed significantly.
The People’s Party said Georgia faced an “uphill struggle” to overcome a history of falsifying
elections and “achieve the first precedent of a fair election”. Fair Georgia, meanwhile, said that
the electoral system itself was not so important, but that the “main thing will be changing the
Georgian government through elections.” The Conservatives, the Freedom Party and the
Traditionalists said that the system required a total overhaul, and that the newly defined system
should be reflected in the constitution, so that it would be “written in stone”, in the words of the
Traditionalists. The New Rights also support enshrining certain aspects of the electoral system
in the constitution, in particular the method for appointing the Central Electoral Commission, and
the rules for drawing up electoral rolls. They also think biometric data should be used to
ascertain voters’ identities. The National Forum were emphatically against codifying the
electoral system in the constitution, however.

Regarding parliamentary and presidential elections, parties’ views tended to reflect their
opinions on what sort of state structure Georgia should have. Most parties were in favour of
lowering the threshold for parliamentary representation, with IWSG and the Conservatives
proposing to abolish the thresholds altogether. The Women'’s Party, Movement for Fair Georgia
and the Conservatives all felt that the more parties represented in parliament, the healthier it
would be for democracy. These parties seemed to discount or to be unaware of the potential
dangers of low thresholds, such as weak coalitions and slow decision-making. The Republicans,
however, recognised these concerns, arguing that “it is better that we walk at a moderate pace
and allow for some time to pass before we achieve the results, but reduce the likelihood of
instability and risks.”

In general, most parties were happy with the system of electing the president — that is,
where a candidate is required to gain fifty percent of the vote or face a run-off election. The
Conservatives, however, said that they favour a president appointed by parliament, and the
Party of People is opposed to the institution of the presidency per se. Interestingly, most of the
parties that said they were in favour of parliamentary models of government were also happy
with the current direct-election system for the presidency. Only the Conservative Party specified
that parliament should appoint the president, as is common in many parliamentary republics.
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When asked in detail about the structure of parliament, its composition and the means by
which MPs are elected, there was a much greater degree of agreement among the
respondents. Seven parties (the Conservatives, Labour, the Traditionalists, the Freedom Party,
Movement for Fair Georgia, the Women’s Party and the National Forum) are in favour of a
bicameral parliament, and while OGFD, the New Rights, the Republicans and Freedom support
a unicameral house, they also said that in the event of reunification with the breakaway regions
of Abkhazia and South Ossetia they would support a switch to a two-chambered parliament —
something already reflected in the constitution. Indeed, many parties felt that a bicameral
legislature would help advance the interests of Georgia’s provincial regions, and could play a
part in the peace process with Abkhazia and South Ossetia.

The Traditionalists, Labour, the Freedom Party, Movement for Fair Georgia, the Women’s
Party and the National Forum were all in favour of having a proportionally elected lower
chamber and a majoritarian upper house. Most also felt that the lower chamber should consist
of 100 MPs and the upper chamber 50. The National Forum explained that a bicameral mixed
system such as this would be a good way of separating national and local issues. The lower
house, elected by party lists, would represent the interests of nationwide parties, while the
upper house, directly elected from local constituencies, would take into account regional
interests. This arrangement is currently written into Article 4 of the constitution, but is only to be
implemented after territorial integrity is restored. The Commission does not recommend
changing this article.

Georgia’s parliament currently has 150 MPs, and only IWSG and the New Rights were in
favour of increasing that number. The New Rights explained that it wanted a flexible number of
MPs, with 100 elected proportionally and the rest elected from constituencies, who would send
a number of MPs to parliament determined by the number of people living inside their
boundaries. IWSG explained that 150 MPs is not enough for parliament to adequately function,
and that the number should be raised to “at least 200”. On the other side of the debate, the
MUG said that it was in favour of a 100 MP unicameral parliament, without explaining why it
favoured this model. Of the parties that want a unicameral legislature, IWSG wants it to be
elected from proportional lists; OGFD and the New Rights support a mixed voting system,
whereby some MPs are elected through party lists and others from single-mandate
constituencies (somewhat similar to the current system); and the Republicans support the
Single Transferable Vote system, which they argue will increase the equality of the vote.

Territorial arrangements and the Breakaway Regions

As mentioned above, the Commission’s draft proposals do not go into extensive
detail regarding local governance structures. They also do not touch on the overall
territorial arrangement of Georgia. The current constitution defines Georgia as “unified”
while saying that “The territorial state structure of Georgia shall be determined by a
Constitutional Law ... after the complete restoration of the jurisdiction of Georgia over
the whole territory of the country.” The draft also makes no mention of the term
“occupied territory” and refers to Abkhazia as to the “Autonomous Republic of
Abkhazia”, supreme representative body of which has the right to the legislative
initiative.
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Of all the parties interviewed, only OGFD and the Women’s Party are explicitly in favour
of a unitary state model for Georgia’s territorial arrangement. However, the Women'’s Party calls
for greater local government powers without specifying what these might be. The National
Forum and the New Rights call for a two-tier self-governance system. The Labour Party,
meanwhile, says that territorial models cannot be discussed until Georgia regains its breakaway
regions. All other respondents were either in favour of some sort of regional or federal system.
According to Movement For Fair Georgia, “Georgia will not survive unless we adopt a federal
system”, while the Republicans, who propose an “asymmetric regionalism model”, think that
devolving central powers should be a part of the peace process with Abkhazia and South
Ossetia. The Traditionalists also support a federal system with asymmetric competencies as a
way to help with reintegration, holding up the Basque Country and Catalonia in Spain as
examples. Freedom also sees Catalonia as a model. Most parties seemed to be in favour of
moving towards federalism not because they favour the system per se, but because they felt
that it would aid the process of reconciliation with Georgia's breakaway regions, the same
reason many parties gave for supporting a two-chambered parliament.

The issue of constitutionally defining a status for the breakaway regions of Abkhazia and
South Ossetia is more divisive. OGFD, the Freedom Party, the MUG and IWSG are in favour of
defining the regions as “occupied territories” and reflecting that status in the constitution. The
Conservatives say that the regions should not be granted any “special status”, and the National
Forum are categorically opposed to giving the regions a “constitutional name tag”. Confusingly,
the Women’s Party thinks that using the term “occupied” means “admitting that [the regions]
belong to Russia”. Both the Republicans and the Movement for Fair Georgia think that any
constitutional definition of the breakaway regions should be a part of the reconciliation process.
The Republicans believe that such a status should be “part of the peace process, and the
results of the peace process should be reflected in the constitution,” while the Movement for
Fair Georgia is “categorically against putting a tag on [the breakaway regions] which is
unacceptable to Abkhazians and Ossetians.” The New Rights say that the status of the
breakaway regions as well as the overall territorial arrangement of Georgia must be “left open”
until the restoration of territorial integrity — a view which is reflected in the existing constitution.
A similar approach is favoured by the People’s Party, who point to the example of the West
German constitution, which allowed for the possibility of reunification.

Rights and freedoms to be defined in the constitution

The proposed changes to the constitution submitted by the Commission do not
affect the section on human rights. The draft also does not change the current model of
church and state relations, wherein the Orthodox Church is recognised as having a
special place in Georgia’s history and culture but is not the official religion of the state.
The revised draft of the preamble does contain a reference to God, however.
Furthermore, the draft does not contain the provisions of the so-called Liberty Act,
merely referencing the people of Georgia’s will to establish “economic freedom” in the
preamble.
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In general, most respondents felt that the constitution should reflect fundamental
individual rights, such as the right to life, property and free speech, rather than social or
collective rights. The Conservatives, MUG, OGFD, the Republicans and the People’s Party all
felt that the current constitution’s section on human rights was fine. The Conservatives, the
Freedom Party, Movement for Fair Georgia and the National Forum said that the Georgian
constitution should enshrine and protect the rights that are listed in the UN Declaration on
Human Rights, as well as (in the case of Fair Georgia and the New Rights) the European
Charter on Human Rights. In addition to this, the New Rights argued that “mechanisms ensuring
the freedom and transparency of mass media and the public defender” should be included in
the constitution.

The only party to call for what might be called social rights to be included in the
constitution was the Women’s Party, who said that the right to education and healthcare should
be enshrined in the constitution, while drawing the line at labour rights. The Republicans,
although they are happy with the current section of the constitution, also mentioned that an
eight-hour working day should be included in an amended version.

There was a lot more disagreement over whether the rights of political, religious, ethnic
and other minority groups should be specifically outlined in the constitution. The Republicans,
Conservatives, Labour, Movement for Fair Georgia, the People’s Party, the New Rights and the
National Forum were all against specifying minority rights in the constitution. The New Rights
felt that minority rights were already protected adequately under the present constitution. The
Republicans felt that the constitution should be drafted in such a way as to “allow every minority
to satisfy its cultural needs,” while the Conservatives felt that the integration of minorities was
not a constitutional issue. Movement for Fair Georgia agreed that it was unnecessary to
elaborate minority rights in the constitution, but that special legislation was a possibility. Both the
National Forum and the People’s Party said that they view rights as individual rather than
collective, and all these parties agreed that the constitution should protect the rights of all
Georgian citizens equally, whether they are members of certain minorities or not.

Among the parties in favour of including minority rights in the constitution, only OGFD
explicitly stated that the rights of all kinds of minorities should be protected, and that naming
these minorities specifically would be necessary. While the Traditionalists said that religious and
ethnic minorities’ rights “had to be protected”, they were against elaborating the rights of other
minorities, without specifying why. The Freedom Party accepts that minority rights should be
protected, but also says, “minorities should abide by the law.” Referring to certain evangelical
Christian denominations, the Freedom Party argues that “no one should be allowed to kill their
child because they don’t believe in blood transfusions.” It is not clear whether Freedom seeks to
have minority obligations written into the constitution, as well as rights. The Women’s Party,
while calling for the rights of ethnic and religious minorities (as well as those of people with
disabilities and the parliamentary minority) to be defined in the constitution, says that the rights
of sexual minorities should not be defined. Similarly, while IWSG said that “absolutely all rights
must be defined and ... reflected in the constitution”, they went on to contradict themselves by
saying that they were “categorically opposed to protecting the rights of sexual minorities.” The
vagueness surrounding the issue of minority rights, especially sexual minority rights, reflects the
fact that this is a controversial issue in Georgia. Parties that held that rights are individual rather
than collective, and were opposed to the elaboration of minority rights, appeared to have
thought through this issue more thoroughly than others, who seemed to consider minority rights
on a more or less ad hoc basis.

In terms of economic issues to be included in the constitution, most parties want only very
general principles spelled out. While most parties say that property rights should be elaborated



NIMD 43

(as they are in the existing constitution), Movement for Fair Georgia also think the rules for the
National Bank should be included. The Freedom Party wants the “broad rules” concerning the
“‘legal aspect of the economy” to be included in the constitution, but do not specify what these
might be. IWSG, a party founded to represent the interests of business people, says the
constitution should include “better mechanisms for protecting business.” The only parties that
would like to have a wide range of economic issues included in the constitution are the
Women’s Party and the Labour Party, who say that “all economic issues should be in the
constitution ... the rights of businessmen must be clearly defined.” While the Labour Party did
not expand on what it meant by “all economic issues”, the Women’s Party wants a subsistence
aid programme, anti-monopoly articles and a complex system of defining salaries in state
structures based on multiples of a minimum wage to be included in the constitution.

When asked about the so-called Liberty Act, the parties were overwhelmingly negative.
The act is a package of constitutional amendments proposed by President Saakashvili last year,
which would constitutionally define state borrowing limits and put all proposed tax increases to a
public vote. It is designed to enshrine Georgia’s liberal economic policy in the constitution.
However, only the Freedom Party supported these proposals, remarking that anything which
attracts business to Georgia is good. Every other party was extremely hostile, calling the
proposals “cynical” (OGFD), “absurd” (MUG, National Forum), “stupid” (the Traditionalists) and
“a joke” (the Conservatives). The Republicans pointed out that forcing referenda on tax issues
would restrict the government’s ability to act freely.

In terms of relations between the state and the Georgian Orthodox Church, all
respondents expressed satisfaction with the existing arrangement. The state currently has a
concordat with the church, recognising it as Georgia’s main congregation? Confession, granting
it privileged status and tax breaks while guaranteeing freedom of religion and the separation of
church and state. Though all the parties broadly supported this, some said certain privileges
should extend to other faiths as well. The Labour Party, for example, said that they were not
against concluding similar agreements with other confessions, while IWSG is in favour of
“supporting traditional faiths” but not what they described as “sects”. Both OGFD and the
National Forum said that the concordat could be made clearer. The National Forum says that it
is necessary to prevent the church and the state from interfering with each other’s business.

Party financing and encouraging women's participations in politics

The Commission’s proposed changes do not touch on these issues, and neither
are they addressed in the constitution as it currently stands.

The Republican Party, the Conservatives, Labour, the Freedom Party, the Women’s Party,
National Forum, the New Rights and IWSG are all in favour of including at least the basic rules
governing party financing in the constitution. For example, the Republicans suggest that the
constitution should say that the state must finance parties that pick up a certain proportion of the
vote, but that the actual amount of funding, as well as the rules and procedures, should be
defined by legislation. The Labour Party seek a more detailed elaboration of the rules in order to
“stop government pressuring business”. While the New Rights accepted that detailed rules for
party financing are better left to legislation, they felt that the constitution should show that the
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“state supports the existence of political pluralism”. All other parties felt that there was no place
for party financing rules in the constitution.

Other than the Women’s Party, none of the parties support including articles in the
constitution that will encourage women to participate in politics. While the Women’s Party is in
favour of quotas for women in politics, as well as other privileges that would allow women to
take care of family commitments and pursue a career, several other parties disagree. “The
situation where a person takes office just because she is a woman ... is reminiscent of the
Communist Supreme Councils,” said the People’s Party. The Labour Party says that Georgia
has a great history of female political leaders, such as Queen Tamar, so there is no need for
special measures, while OGFD says that “you can’t include everything in the constitution”.
However, the Conservatives, Movement for Fair Georgia and the Traditionalists support
legislation that would encourage women to participate in politics, with the Traditionalists
suggesting that a minimum of one-third of people on party lists be women.

Conclusions

Georgia’s constitutional reform process is ongoing, and although the Constitutional
Reform Commission recently submitted its draft to President Saakashvili and Parliament for
discussion, it is required that the public are extensively consulted for a period of at least one
month before any new amendments or a new constitution can be adopted.[2] Although the
thirteen parties whose views have been investigated in this report did not take part in the
Commission’s work,[3] it is nevertheless important that their opinions be taken into account,
especially if there is to be true political consensus about any future constitution.

While the parties presented radically different views on some issues, there was also a
surprising amount of agreement amongst the thirteen competing political organisations. Almost
all parties stressed the need for consensus in adopting or amending the constitution. For most
parties, whether an amendment be passed or a new constitution adopted by a parliamentary
vote or by a legally binding referendum, the most important thing was for consensus to be
achieved.

Similarly, although parties disagreed on whether Georgia would be best served by a
parliamentary, presidential or mixed system, there was no doubt that the system of checks and
balances must be formidably strengthened in order to ensure a separation of powers.
Encouragingly, the Commission’s proposals are broadly in line with most parties’ ideas on
parliament’s right to call a vote of no confidence in the government. All parties also felt that
decentralisation was necessary for Georgia, with local governments being given significantly
more say. Most parties favoured some sort of regional or federal system, and a majority would
opt for a two-chambered parliament with both proportionally and directly elected MPs. Many
thought that a bicameral legislature coupled with federalism could help bring about a process of
reconciliation with Georgia’s breakaway regions.

Significantly, while respondents did not agree on whether it was necessary to elaborate
minority rights separately in the constitution, the parties did agree that documents like the UN
Declaration and the European Charter on Human Rights should be models for protecting rights
in Georgia.

However, it is also apparent that some parties have much more detailed and well-
conceived plans than others. Parties such as the Traditionalists were quick to point to examples
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from abroad as answers to Georgia’s problems, repeatedly suggesting that Georgia copy Spain
or Canada as a way of resolving its issues. Other parties, such as MUG and Labour, did not
respond to a number of questions, and often proposed radical or unusual policies without
explaining why they were in favour of them. The Women’s Party, while responding at length to
most of the issues raised, seemed to have poorly thought-through or unworkable proposals. Of
all the parties interviewed, only the Republicans, the New Rights, the National Forum, and to a
lesser extent the Conservatives and Movement for Fair Georgia appeared to have a clearly
worked-out programme for constitutional change in Georgia. These parties responded to most
questions with clear and coherent proposals, and defined policy objectives.

Nonetheless, it is encouraging that not only was there agreement between the parties
interviewed, but also between the parties and the proposals laid out by the Commission, and
with certain parts of the current constitution. The Commission’s draft calls for presidential
powers to be curtailed, a key issue for most of the parties interviewed. It also hands extra
powers to parliament, which will strengthen the system of checks and balances. In terms of the
appointment of Supreme Court judges, several parties were in favour of a system similar to the
current one. The provisions of the current constitution pertaining to human rights were also
supported by most respondents, as was article four, which foresees a bicameral parliament and
a reform of Georgia’s territorial arrangement as part of the process of conflict resolution.

In Georgia’s highly contested political space this level of consensus is a rare thing, and it
provides a good foundation for all stakeholders to become involved in Georgia’s constitutional
reform process.
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Annex | - In-depth Interview Guide

- New constitution — amendments to the existing one

1. Do you think it is necessary to amend the current constitution or enact a
new one? Why?

2. In your opinion, how should a new constitution be enacted / be
amended? [depending on how the respondent answers previous question]

oProbe:
§ By parliament / president / through public referendum?
If through a referendum:

3. How competent do you think the general population is to decide
constitutional issues on a referendum?

4.Should referendum results be legally binding and mandatory?
-State governance models

5. One of the main issues of the constitutional reform is the state
governance model. Which form of state governance do you give
preference to? (e.g.: presidential, parliamentary, monarchy) Why?

6. In the state system that you chose how do you perceive the distribution
of power between central and local governments?

- The system of the checks and balances between government branches

7. How would you assess the effectiveness of the current system of
checks and balances between the branches of the government? Why do
you think so?

8. In your opinion, what should the procedure for approving the state
budget be like?

9. In your opinion, what should the procedure for dismissing the parliament
be like?

o Probe:
§ Who should be authorised to dismiss the parliament?
§ Under what circumstances?

10. In your opinion, what should the procedure for casting the vote of no
confidence and dismissing the government be like?

oProbe:

§ Who should be authorised to dismiss the government?
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§ Under what circumstances?

11. In your opinion, what should the procedure for impeaching the
president be like?

oProbe:

§ Who should be authorised to initiate the process for
impeaching the president ?

§ Under what circumstances?
12. In your opinion, who should appoint judges to the Supreme Court?

o Upon whose initiative or demand should the candidacies of
judges be raised?

oWhat should their term of office be?
o How should they be dismissed?

13. In your opinion, should the Supreme Court have the right to initiate a
lawsuit if the constitution is violated?

14. What is your position on the introduction of juries?
- The competencies of the executive, legislative and local authorities

15In your opinion, what should the authorities of the executive, legislative
and local governments be when deciding issues related to:

o The state budget?
o Taxes?
o Legal amendments?
o Administrative issues? (control over law implementation)
- Presidential, parliamentary and local elections

16.How would you assess the current electoral system and thresholds in:
o Presidential elections?
o Parliamentary elections?
o Local elections?

17.What kind of changes need to be made in this regard?

[If respondent names any changes:]

18. Do you think these changes should be reflected in the constitution or in
other normative acts?

19. If these changes are reflected in the constitution, how do you think it
will contribute to increasing the level of fairness of elections?

® The structure, composition and competencies of the parliament
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20. Should there be a one- or two-chamber parliament in Georgia?
o Probe:
§ Why?
§ What outcomes would it entail?
21. How many members should there be in the parliament? Why?

22. What should the structure of the parliament look like, i.e. how should
parliament members be elected (party lists, majoritarian or mixed
system)?

® Local governance and territorial arrangements including issues associated with
the breakaway regions
23. What do you think the Georgian territorial arrangement model should
be like?

24. What status should the occupied regions have?
25. How should their status be reflected in the constitution?
‘Individual rights/freedoms

26. In your opinion, which human rights should be defined by the
constitution?

27. And which rights do you think should not necessarily be defined by the
constitution? Why?

® Minority rights
28. In your opinion, the rights of which minority groups should be ensured
by the constitution?

oPolitical, ethnic, religious and other minority groups

29.In your opinion, the rights of which minority groups should not be
defined by the constitution? Why?

- State and church relations

30.In your opinion, what should the relations between state and church be
like?

31.How would you assess the existing agreement between the state and
the church?

- Economic issues
32. Which economic issues should be reflected in the constitution?

33.Which economic issues should not be reflected in the constitution?
Why?

34. What is your opinion on the president’s initiative on the Economic
Liberty Act? Why?
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- Women participation in political, economic and public life

35. In your opinion, should the constitution include articles encouraging
women’s participation in political, economic and public spheres?

[If yes:]
36.In what form should they be reflected in the constitution?
37.What mechanisms should there be to ensure protection of these rights?
[If no:]
38. Why do you think so?
- Fundamental political minority
39. How do you define the concept of a fundamental political minority?

40. In your opinion, should the constitution define the rights of a
fundamental political minority?

[If yes:]
41. In what particular form should this be reflected in the constitution?

42. What mechanisms should there be to ensure protection of these
rights?

[If no:]
43.Why do you think so?
- Financial aspects of political parties

44. Do you think the constitution should define political party funding
issues?

45.1f yes, in what way?

[1] For the released draft of the State Constitutional Commission, follow the link:
http://constcommis.gov.ge/index.php?do=resource/view&id=213

[2] Refer to http://www.civil.ge/eng/article.php?id=22529 for the procedure.
[3] The parties refused to join the commission. See http://www.civil.ge/eng/article.php?id=21067 for
the composition of the Constitutional Commission.
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Debates on Constitutional Reform in the Regions of Georgia

NIMD is committed to ensuring that constitutional reform is implemented in the manner
that is most transparent and conducive to the achievement of consensus between all major
actors in Georgia’s civic and political life. While universal compromise can rarely occur,
participation, discussion and transparent decision making contribute to an increased sense of
ownership and contribution amongst the political and civil society. For NIMD, one of the
components of its efforts in 2010 to help facilitate such process was its support of debates over
constitutional reforms.

Constitutional reform in Georgia is better illuminated, and more actively discussed in the
capital than in the regions, due to an easier access to diverse sources of information, the
multiplicity of think-tanks and interest groups in Thbilisi, and the relatively vibrant political
discourse. Therefore, we felt that there was a need to spread the information and help
constructive discussion on constitutional changes in the regions of Georgia.

To this end, NIMD set up a partnership with the International Society for Fair Elections
and Democracy (ISFED) and the State Constitutional Commission and supported the
organisation of debates in eight regional centers of Georgia: Gori (Shida Kartli region), Rustavi
(Self Governing City of Kvemo Kartli region), Gardabani (Kvemo Katli region), Khelvachauri
(Adjara Autonomous Republic), Kobuleti (Adjara Autonomous Republic), Senaki (Sagrelo-Zemo
Svaneti region), Tsageri (Lechkhumi region) and Oni (Racha region).

Approximately four hundred citizens of Georgia representing various political parties, local
councils (Sakrebulos), regional non-profit organisations and the media participated in the
meetings.

NIMD, ISFED and the State Constitutional Commission pre-selected several issues for
initial presentations, including:

® The Constitutional Reform Process — which centred on the overall political and
legislative context of constitutional reforms;

® Local Self-Government and Territorial Organisation of the State — which gave
an overview of current legislation and provided an outlook on the proposed changes in
local self governance of Georgia. This discussion emphasised the rights and
responsibilities of both the local authorities and the capital and introduced the
participants to some of the novel initiatives of the Commission.

® The System of Checks and Balances — which focused on the distribution of
power between the legislative, executive and judicial branches and the relationship
between the institutions of the President, the Prime Minister and the Parliament. This is
an area where one of the most significant changes was put to the Georgian Parliament.

In each of the regional meetings, after initial introductions by the members of the
Commission, the floor was opened to discussions and audience questions in an effort to
facilitate a conversation on the issues of interest to regional communities.

The chart |, derived from the questionnaires filled out after the debates in all eight
municipalities, illustrates the comparative distribution of public interest in the areas of proposed
constitutional reform:
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As this chart illustrates, the participants were most interested in issues of local self-
government — that is, the areas of public life that most directly concern citizens. This observation
is in line with previous NIMD commissioned research which was carried out by CRRC in early
2010 (See “Georgian Constitutional Reform in the Eyes of the Public” — 2010 also available at

www.nimd.org).

We also asked participants to nominate the issues that they were most interested in and
which they expected to be addressed by constitutional changes. Roughly 50% of respondents
identified “human rights” as a priority. “Territorial arrangements and local self governance” came
second with 43% and “state defence” ranked third with 18%. These findings are also in general
accordance with previous NIMD findings on the attitudes of the population towards
constitutional reform, and further strengthen the case for the articulation of real-life, pragmatic
policy options by political parties.

Throughout the course of the debates, the NIMD team drew several other observations
that we would like to share.

Regional populations and organisations eagerly embrace open discussion in any format
that will enable them to become a part of a process. We saw filled auditoriums and very
attentive audiences in every city we visited. The debates on constitutional reform were
perceived as an important contribution to regional political discourse. Generally, participants
were mostly supportive and positive about the organisation of such debates. A total of 88% of
participants agreed that such debates “definitely contribute” to the creation of a more
participatory constitutional reform process. However, the representatives of regional civil society
organisations were generally under-informed as to the ongoing constitutional reform process.

The existence of credible, alternative viewpoints that are shared by groups with common
political beliefs, principles and values is important to any discourse, especially one revolving
around such an important aspect of statehood as the constitution. However, we found a scarcity
of alternative political positions on constitutional reform that could be clearly articulated and
introduced to the regional organisations of many political parties.

In general, political criticism revolved around the distribution of power within the political
system and personality issues. Judging from our data and surveys, it could be argued that the
population is best served by offering them alternatives that would help improve their everyday
lives. Hence, we believe that political forces currently active in Georgian politics would do a
great service to their voters and the nation at large by being more active in spreading and
further articulating their views on such important policy matters.

Last but not least, Georgian civil society has greater potential than it might appear on the
surface. In every city we visited, every debate we organised and each discussion we engaged
in, we found large audiences interested in the constitutional reform process. Amongst them we
also found talented, motivated and dedicated professionals devoted to building a better country.

In every region, we were surprised by the impressive achievements of local non-profit
organisations. We see great potential in these leaders and organizations and strongly believe
that they are capable of building a truly pluralistic political system, a truly democratic state and a
Georgian nation that moves steadily towards a better future.
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